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SUMMARY 1 Montanans have a constxtutlonal “road and bridge traffic.
= "Senate Bilt right to access:and make " #Complicating matters, bridge -
78 protects -Tecreationaluse of streams; Full £ -abutmeénits:make handy places o tie.dn.-

| vof folkson :
+.“both-sides
of,’the'fenc

Missoulian
Missoula, Montana

MISSOULIAN EDITOTRI

Bﬂdge bill offers nelghborly com*promlse;

stop The rightexists; hias beén' “fences. This.common practice:forces the -

thoroughlytested in‘court.andisn’t going: - public to.climber over batbed Wire o -

to'be wished or fingssed-away by anybody, worse to.exercise their legal right of: -
Private property:ownership also‘isa- .. iaccess, This:can-be as hard on'thé fences

Tight,-one! Montanans cherish/and agitis-on fishing waders:

iprotect: Fe

o Anybedy: who accepts ai ¢

Cthose: rights = pfoperty. ownershlp and

- stream access = should apprecxatathe

the interests

: unprov ents?y Spertsmcn Thi
- provide: $10000 ; i’

egislation thatuses COMMO:S
5 compromlse to-salve some of ‘thi

ock

publicandits wear and ‘tearon fences:
ng: Meanwhile, many recreationists.

sgitimately viewsthe fences as barrieis !
«to-their fights.;Some:considerthe
s offense justitication to-distespect-and .
“iviolate/the legitimate property righits'o
“the owners, This isa ‘bigger problem in
ome-counties than:ethers, but the state
epartment-of Fish, Wildlife and Pa
sts 131 bridges statewide where'™ =
‘pitimate publiciaccess to;streamsis. .
impeded or-unavailable due'to the
resence of a ferice or uncooper ith

.swini or-otherwise Tecreate anyw
“within the ordinary high-waterma
streams, But people may not-tr

they must have permission to'c
privite property;or they must Teach the
stream througlr public access pomts such
as fishing access sltes or ‘across; Ublic
land. :

Orvia pubhc nghts ofway.fTh
where the bridges-comein, The p
owns & swath of land benedth'and pubhc right of way. But that-would be
alongside public roads. Whex thoy nghts d@wnmght un-neighborly.
of way cross streams; they creaf ! A'far better solution Js SB7:
petfectly legal place.— where-the bridge' | * infroduced by Seni Lane Larson, D=
intersects the Jand = for people to decess - Billings: Represéntmg i thoughtful
the stream withoutcrossing privatedand, ™ compromise:of interests; this bill clarifi
A binding state attorney general’ “the rights of people on both sides of the
opinion says;it’s'so; fences, arid.it provides’ helpfulremedles

Sone Tandowners don’t ks imedat: easing and preventing
think it’s right. They.own: the adjoining Iandowner: -sportsmian conflicts
land-and don’t:acknowledge the fact Thebill’s goal iis “‘reasonable.and safe of
the public right of way:isn’t limite iblic access” from countv bndges §

e, fences: Anditwill
spcrtsman confh

: vand they! ll Iik Ty b i
needifigmanagement after thigbill s
it

the waters, so-tospeak = eopsiderably.
el help kzep landovm/:rs and sportsme
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& for-profit corporation dedicated:to

~teaching and education in all matters

relating to flyfishing in the state of

‘Montana. Our-board Of directors
. would like'to take this-opportunityto

fespond to the opinions Terry'

Anderson expressed.ini the Chromicle

on Monday, March 5. :
{The focus of his piece:was Setiate Bi

“78:and its presuniptive threats to pric

vate property rights of landowners'in’
Montana through whose land state-

owned, public watets flow. Qur board: . -

disagrees with:the opinions.of Mr.
‘Anderson because they-are-factually
inaccurate and contrary:to the laws.6f;
“Montana. .

o iAnderson’s premise is that all waters
<. “flowing through private land and that. -
state-and county-owned rights.of way::

are the property of the landowner. I
fact; the state constitution and statutes:

clearly:state, “Allsurface, underground. -

flood, and atmosphericwaters [Yes!:
Eventhe snow and the rain.} within-the
boundaries of the state are the property

~0f the statefor theuse-of its peopleand -
. aresubject to appropriation for benefiz..
- claluses as provided by Jaw? (Art, IX;
-Seci3; pari3) | o Y
M. Anderson’s quotation:from:one

Stream access bill

| he Headwaters Chapter:ofthe
[ ‘Federation Of Fly Fishers is anot-

of Aldg Leopold’s wo;
“Anderson=references’in the hop
strengthening his opinior; in fact
wolild reaffirm the language of the:
istitutionand workito-defeat his w7
argument. The quotation: . o

ian will tiltimatélyboil down &

ewardinig the private landownér who

onserves the public interest 7 What

‘mutudlly beneficial sélationship-with all

on‘the:mountainmaking for 2 healthy
natural system: In-this-essay Leopold .+
discussed how ati imbaldnce of the nat: .

of tife-on:themountain” .

- Mr:Anderson’s”Montana’
Mountaiti” exataple.of puiblicand pri=
yate lend.ownership.speaks to the claim
of tights of the private landowner;
Leopold'sessay says nothing about the
rightson the “mountain™ Therefore,

uralssysternresdlted i the: decimation

“Leopold’s essay speaksnothing about
'the rights of a'privaté lanidowner. least
sofallsheright{o barpublicaceessto -
puiblicwaters which-flow through his: -

land. Intruthitis abouta bal. and

BOZEMAN DAILY CHRONICLE |~

“:LARRY:MADISON  ‘ethic’for
<124 Guest.columinist: i

Jandowriers and

: mutually beneficial.
rélationships.and conservation ethics:

are'achieved in-our "Montana
‘Mountain®by.existing laws shaped on
ourmeuntain for-harmony and-mutual
benefitforall ;o
‘As'for M. Anderson’s “tragedy of
the commions” (where does this refer~
ence reside?): Montana’s hunters and

“fishers aredargely anything but.com-
moners,; in‘fact, theyare largely.conser

vationists whorécognize that their
huntingand fishing futires are depen--

dent on theirexercise of a-conservation.

ethic, an ethic requiring thepreserva-

‘Honrof a state'of harmony between men

~isrequired'to provide to the-pitblic:

egotiated agr

‘thelandowner and'the public, an agree-

-ment:which benefits:both; It s amean

Thé’lzmdqwne

E sSmetimesfheequ"

rivate property: Curtently,

“landownerds trespassingmherhe -

extends e public right

ollarsiin tax:credits; somefimes:cold,
hard cash;in exchan,

“tinyeto farm orito ranch; or evento’ ‘
'leas:, forpro

motlegally go. In exchange forithe
-acquisition of this tight, the landown

‘means'to pass:over, around, or throug]
“thisbarrier. And theré ispublic-hung
availableto himito:dé-sa. SB 78 is
concessionto private property. tight

L

+. Anditorinclude an'abridged réference.to

.- SBAVand its feminentidomain” focis

cipally ©

anissue thatimpacts land th
already state< gr-courity-own

roperty to hunters and fisheis: There '
o'taking of private property in‘this

rarrangement. As‘Aldo Leopold wrote, "
<and.as Mr-Anderson remindedus.carly -
‘n his:pisce;with his referenceto this' - iy
“Very:same quotation, a referenceswhich

heattempted-to-ise as aspringboard to-
make his-argument stand up;“conser-

~vation'will ulttmatély boil down:to

ewarding the private landowner who ' -
nserves the piblicinterest? 7 s
SB:78 is:about.the public inferest t. .-
providesa:compromise to achieve a'bal
ce-between public and private tights.

Larry I Miadison is presidént of thé -
4 chapter of the Federationof.

-and land;as Leopold argues. Tosuggest /-

soreven-unplyotherwise;totmply . o
d fishers display .

Montana's hunters;

“Ely Fishers. Board-members Tom Ehlert

rid Harvey: Harris dlso contributed 1
this column.. S
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'Senafe Bﬂl 78 should be
passed mto law

It 31mply clanfles mﬂzen
basic right to access streamsa.,

L vou' re not almadv convmced of the need to further

ge clarify the rights of all Montanans to access thejr: i
mbeloved riversand stréams, this latest lawsuit should -
push you over the edge mto the rankq of those fmnly L
behxnd Senate Bill 78.

. The lawsnit, filed last week by Ruby Valley )
]andowner James Kenmedy, claims peaple have no righ .f
to Recess streams from county bndges In bis suit _ -
againat Madison County and the Public Lands Acecess |-
Association, Inc‘_.“‘Kennedy clauns floaters and anglers :
should not be allpwed to' walk on 'the pubhc ‘right of " "
way next to a public-bridge to get intd the water.,

What part of “public" does he not iinderstand?

: The'law is clear that Montans’s waterways.are,
public pmperty Th‘ Mont*ma Constztutmn cleclares
that all waters in'the state « - are the property of th
State for theuse 6f its people "-and that prmcxpl
has been reinforced a ntimber of times o' the cour
and through bmding attorney gen:n al opimons

The right was further codified in the 1985 Montan
Stream Acceas Law; but still it liag been challenged :
numb@r of'times over, the: yeax 5. 83B'78 is ﬂmply an
: i mtmg r1ghts Nothmg more,

nothingless,

R R

| remgmz"

. state where public’

it = 1| E & e

| rzdge abutments, Theu' ma
purpoqe is.to. kee' Liv stock in, but they’ c:ometmua
also block publicace:

ces to. bridge ; $upp0rt3
-could probably prohibit fenu E.
-foot: county road rights of way,
& C '"”pmse stance irstead: ‘The fences,
can stay, as-long as'there’s o way for,the public. to-‘get ;
‘past them 10 the-streams — by Way af a gate or '
for example s

‘ ne*:t SI‘{ year
1exmburse landown rs “or fence prajects

"The Departmem: of Fish, Wﬂdllfe am:l
eshmates there are 13 br:d

because of a‘-fe

ing Wlth landcw 1ets to merova access .at 1:11ese sxtes ‘
wﬂl cr,mtmue to be abl it :
the1r livestoek - saI ely p '
- The bill hajs ah*eady
bl—partman 34 to. 16
Wﬂdhfe, a_ndPark X
been et : v .
- Lel's hopé the Hp 158/ like' the Senatc before it,
the value, of this billl and pasge

governor : 3 ’ . Y
1 T8 & bill that preserv 8 pmvale prujp'er,:ty rightsby .
-atressmg that’ “any future. -attempts to broaden’ this” "
statutory comipromise should be resmted 1’ also Dne' '
that preserves thie piiblic’s nghl to énjoy the state’s.’ " .
bountiful Biue. ribbon’ qtruams La majot' attracuou for‘ -
natives and tourists aliké. . ;.. - TR
hennedy bas eyety ngrht to en}oy the ‘priva
prlstme Ru Vv Iey'"anr T, but he' haq o sha
Ruby Riv, er tha’c it rough it wrrh usg a]l
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Jim Strauss, President & Publisher
Gary-Moseman, Managing Editor

$o far this yeat, we've printed ...

Ouropinions 24
Mortana‘guest opinions”. 6

Caunterpoints
" “Editorial cartoons..

‘Reader letters
Current letter backiog

National guest-opinions. 24
Syndicated columnnists = 13

Mike Grafe, Production Director ...

ting landowners attach:
fences to bridges;.as'long as
they provided:a way.
‘through the fence for:

‘torture s,
o More problems Seemito
varise in southwestern'Mon-

AN AR TEARTA

‘tana;where there are mo
newcomers-on:both suies of
the equation; s

-And partly because of

that,testified Jack D, Jories

of Bozeman, the days.of

. “handshake agreements.

‘between'landowners-and
anglers'are fading into.the

influx-of wealthy
ou’[< f-gtate, part- tune Mon-

sidecadessold law: aid
court. ¢ases have upheld the
right-ef the public to-go
between:the high-water

marks inriversand 0w
‘streamns, but gettingto the

streambed car be problem-

atical in-areas where the

land is privately owned.
Ht’s-often accomplished-at

bridge abutments, and:an
attorney general’s opinion.a
few:years ago upheld that:
practice. -~

‘But that hasn’t kept some
“landowners fromerecting” -

~—and-attaching to'the

bridges —fences designed =
snot tokeep:livestock in,but

ratherito:keep:people-out.
Larson’s:hill would:allow
theferces; as long asthere
was-a relativelyeasy way |
through them — stiles,’a
gate, or-even just plastic

pipe ina‘strefch:so-anglers
i ceptable

doni't:tear their waders

going through: ;
Access to-wildlife—
the:kinds-that:swim.— i
one:of the'biggest attrac-
tions.of Big Sky Country.
.. The bill; SB78;ds five - -
pages longand-eight pages
of amendments are lined up
for-inclusion, most-of them " :
by ‘access-oriented watch— :

_’dog-groups.:

Nevertheless; therelis=
;potential for:mischief here.
“zAnything that yieldsless
public:access:to Montana’s .
rivers and-streams‘is-unac- .
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<Gary Mnseman Mariaging. Editol
“Karen'Ogden, Enterprise Editor

Mlke Grafe, Productmn Dlrector

Wi -restrict pedestrianaccess . -ing:Tuesday before the -
"“becatise it expressly - - “We've put fences to to the bridges themselves. ' -HouseFish, Wildlife 'and :
. authotizes attaching p bridges forever;” Milburn*:~ " ~In'most cases, we'd be: Parks Committée, which - "Unfortunately, ‘thei 1ssue
/But we cre t the Cas- - vate fenees to bridges. responds, “and'we've - inclined toagree with'Mil<" .-he chairs, Milburn said - wxll be with-us'as long as.
: - which arethe most com crawled through fenices burn.about getting through' - ‘he’d be willing-to.add'to." . sthe mountdinous parts. of
‘Billings'Democratic'Sen. - .. forever. Now:we’re wor-

Lane Larson for

tleast

: because it:also requlres
. weasy way.through such™:
fences wa stile;:orieven™
~justastretch of PVC pipe
- sheathing the barbed wire.

Anglers Tike:

The bill:alse:provides some

s funding to-helpthe
“landowner defray expenses'

-of making the stream.:-
aceessible.-

.- "ried"that we’re going to

of

“the'one favored’ by proj
ty=rights advocates and
‘many landowners;, makes

no-provision for passage. - -

through fences. It also
‘appears t¢ give adjacent
landowners the right 10 ;

the barbed wire; but we've
also-seen:some of the élab:

S Rt

“livestockiin. 1t'd take an

getthrough-some-of them,

-stiles acrossfences. ="

armor-plated half-track to

and that is-contrary to*

i Mon‘cana tradition and law.
+"“Nearthe endiofa hear—

his bill a provision-for:

“popularand populated. ..

- “Mentana are/getting more




